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Our note to Sun Life Assurance Co. v. Bailey, ante, page 193, 
_, „ stated the facts of Adams v. Lawson, 17 Grratt. 250, 

„ ,. as having been adjudged not a publication of the 

libel. The word "not" should have been omitted. 
Let our readers turn to our last number upon reading this and 
make the necessary correction while the matter is before them. 



On page 443 of Volume VIII we commented on the uniformity 
with which the rule of the federal courts to be guided in their con- 
struction of state statutes by the ruling of the highest court is 

_ , , _ , ,. honored in the breach. A recent illustration 
Federal Construction . , , . j • ,, . r> i * n 

.».,„,,, is to be found in the case of Board of Vom- 

of State Statutes. . . , „, , n , v „ ' n , 

missioners of Stanley County, A. C. v. Voler, 

decided by the Supreme Court of the United States, June 1, 1903, 
in which it was held that the federal courts, in determining the 
validity in the hands of bona fide purchasers of county bonds issued 
in aid of railroad construction under the authority of a state 
statute are not bound by the construction given it by the Supreme 
Court of the state, but will exercise an independent judgment as to 
its meaning. 

The "rule" is now so punctured with exceptions — not to say re- 
fusals outright to follow it — as almost to provoke a smile when 
spoken of as such. A leading case in point is that of Burgess v. 
Seligman, 107 U. S. 20, where the rule and its exceptions are stated 
and the cases in which the rule was followed are collected in a note. 
A note appended to the first-named case, stating the instances in 
which the rule has not been followed, would have been useful and 
logically timely. These, however, are broadly stated by the court 
to be in cases involving "the doctrine of commercial law and gen- 
eral jurisprudence." In Mutual Reserve Fund Life Ass'n v. 
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Phelps^ decided by the same court May 18, 1903, it was said : "Such 
decision of the highest court of Kentucky, construing one of its 
own statutes, if not controlling upon this court, is very persuasive, 
and it is certainly controlling unless it be held to be merely an in- 
terpretation of a contract created by the statute." As doubtless a 
majority of cases of this kind which reach the Supreme Court in- 
volve the interpretation of a contract, the net result is about the 
same. 

But the fact that the court has to a great extent abandoned 
the rule should not be cause for alarm. "The independent judg- 
ment" of the Supreme Court of the United States upon any ques- 
tion of law and jurisprudence, if promulgated by anything ap- 
proaching an unanimous court, is to be had in profound respect. 
And when, as in the principal case, it makes for righteousness by 
rejecting a plea of flat repudiation, it must receive in addition the 
spontaneous and cordial welcome of men who like to see the head 
of that class of snake struck whenever it is upraised. 



One of the serious questions of modern practice is the drawing of 
the proper line between the functions of the trial courts and the 
daily press. The freedom of the press is now buttressed by con- 
T al Ti stitution and statute, and, we may add, this safety is 

„ now so assured that liberty sometimes threatens to 

become license. The courts and their records are 
open to all, and the public reads with varying interest, as they are 
more or less concerned with the case or acquainted with the actors, 
of the scenes and incidents of the trial. It is natural, therefore, 
and entirely proper that the press be given leave to report the facts 
of what cases it thinks will be of interest to its readers — to quote 
from the pleadings ; to narrate the testimony ; the rulings of the 
court upon contested points; the instructions, and the argument 
of counsel — ample scope being thus afforded the newspaper for all 
practical and useful purposes. But there, we submit, the leave 
should end and the line be drawn, for beyond that lies danger. 
When the field of comment is entered upon, another element is in- 
jected into the problem — that of the effect which that comment 
will have upon the triers of the question, whether of law or fact, 
who are sworn to try it upon their judgment alone. 

When inquiry is made as to the source or authorship of the com- 
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merit, the seriousness of the general question becomes even more 
apparent. We will first suppose that it is editorial and — to state 
the case fairly — made by an educated and experienced member of 
the staff of a respectable journal, desirous of doing right, but still 
of expressing an opinion. Now upon what is that opinion based? 
Upon nothing more than the hastily scribbled notes of a reporter, 
who, with little or no time to revise his copy, has written his 
account, currente calamo, with his eyes moving restlessly between 
the court-rocm, the clock and the next street-car up-town. But this 
melange — this second or third-hand report of, it may be, only a 
portion of one day's testimony — is adopted as a basis, certainly pro 
tanto, for editorial utterances with all the weight attaching to them, 
upon the conduct and progress of the trial, its probable result and 
the very right or wrong of the case. Candor requires the state- 
ment here that in this state there is but little cause of complaint on 
this score, the editorial sense of propriety being very marked during 
the progress of a trial and becoming dull, if at all, only under the 
temptation to discuss the general principles at issue. 

But suppose again that the source of this comment is the reporter 
himself, who to invest the sometimes dry recital of cumulative 
evidence with a spice of interest, injects remarks about the manner 
of the witnesses, the anxiety of the parties, the intimations of the 
judge, the sympathy or the predictions of the bystanders, or what 
not — suppose this, and we are confronted with an every day 
question. 

All men know that to jurors of a certain mentality, a statement 
in a newspaper is more convincing than a counter statement of a 
witness ore tenus: If that kind of juror reads in a newspaper an 
account of the preceding day's session — that the prosecution had 
made a strong opening or that the defense had visibly strengthened 
itself — that "the sympathies of the large crowd were manifestly 
with the fair plaintiff," or that "a look of despair settled upon the 
countenance of the prisoner" — an impression is created, it is not 
too much to say, which will not be entirely removed throughout the 
trial — or, to express it differently, the opinion of an absolute 
stranger to the proceedings is substituted for the juror's recollection 
of the evidence. And why not ? Is not there in cold type a state- 
ment of a fact, which comes from a respectable journal and which 
doubtless received the approval of the entire force, sitting in judg- 
ment upon it? In a word, it is his gospel. This is not far-fetched. 
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It is a fact, and anyone who has had experience with jury trials 
will attest it in substance. 

Yet what is the source of this substituted opinion after all ? Too 
often the hastily conceived impressions of a young reporter, with 
perhaps a good high-school English education, but knowing nothing 
of the science of the law or the tactical movements of those having 
the conduct of a case, and guided principally by two motives — first, 
to get his copy in the hands of the printer by a certain hour, and, 
secondly, to make it "readable." And this "opinion" goes into the 
newspaper, preceded by heavy headlines, to tell the community the 
history of the case day by day. 

Now this is all wrong. That it is so is attested by the instances 
in which in subsequent issues, but too late to undo the harm, the 
same newspaper states the facts to be diametrically opposite to or 
not to bear out in any degree the statement of its reporter. We do 
not exaggerate the importance of this question. Its proper solution 
is as much to be desired by one side as another. When a trial of 
great public importance is on, lasting for days together, and the 
scope and order of the respective sides of which is no more known 
to the reporter than is a general's plan of campaign to a quarter- 
master, it is time for all except the participants to keep "hands 
off," and wait the result — to permit the development of the cases 
of the respective sides in a decent and orderly manner, and to post- 
pone comment, counsel, criticism and compliment either altogether 
or until the conclusion of the trial, being content with what is 
sufficient for all purposes, the giving of a more or less phonographic 
report of the daily happenings and no more. 

In conclusion, as always, the remedy. This would seem to lie 
ultimately, if not entirely, with the press itself. An appeal to the 
trial court might be made in extreme cases, but its success is more 
than problematic. The line between liberty and license is difficult 
to draw, and the courts might well hesitate in the endeavor to lay 
down a general rule. But the press of the country is conducted, 
for the most part, by men who can see these dangers just as clearly 
as can the lawyer, who will receive in proper spirit a suggestion 
made only in the interests of fair play and the attainment of ver- 
dicts and judgments upon the law and evidence alone. To their 
attention, therefore, the subject is respectfully commended as one 
which is in no degree theoretical, but, on the contrary, immensely 
practical. 



